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lfichard D. L4ieberman, Esq., Suillivani &t Worcester, for the protestetr.
Gregory 1-1. Petkoff, Esq., Department. of the Air Force, for the agewcy%.
Adam V'odraska, Esq., an(d James A. Spangenrberg, Esq., Office of the Qwner
Counsel, GAO, participated in the preparation of tfhe (Iecision.
DIGEST -

1. Wlhere a protester, seeking the recovwy of its b)id preparation mitl pr(test costs
inctirre(d by its employees, fails to a(lequately d(locrnenlt its claim tcIio-w thliat thle
hlourly rtes, upon whliclh its claim is ba.sed, reflect its employees' acltul rates of
compensat.ior. plus reasonable overlhead and fringe l)eneflts, bit JK)t jtofit, the costs
cannot 1)e recovered.

2. Attorneys' fees andfl costs incurredl by the prot ester after the agencyw offeredr to
settle the protest of the award of the filly performed contract by rtvillwbLsirsg the
prot~esteI's bid Jpreparation and protest costs %were essentially tnnecessary and
shotuld not be reiml)ursed whtere under the circuimstances the rejected settlement
offer provided all tle relief that, cotuld have been obltained thirouglh the protest
procsess.
DECISION

Innov'ative Refrigeration Concepts (11?C) re(luests that our Office dleterIinc thle
ainotunt, it is entitled to recover from the Department of the Air Force for its costs
of prep)aring its bid wider invitation for 1)(ls (IFB) No. 1F28609-94-11-030 arid for
filing and ptursuiing its protest in Innovative Refritu'rationl Concae)ts, 11-25S655,
Feb. 10, 1995, 95-1 CPD 1, (i1.

Tre l1B, issued ats a total small 1)Usincss set-aside, sought lbidls for ai cliller on a
branl name or equtal basis. Althouigh the IF;B identifie(l the make ;uid mlodel of a
large btusiilhss for thie brand name, the II;1 required that the small business bid(lers
offer only pIoIicts maniuifacttired by a small l)uIsiness. We sustaine (I JIRQ's protest
thiat tile awardee's bid)(% -,S noniresponsivc l)ecatise the awvardee proposed to fuirnisi
the prodcict of a large buisiness in vrioation of the small buisilless seI.asi(le
provisions of the 1FB. tAs the chiller liad been delivered and( installed soon after



.LILIU(l,' Corrective act ion was not rfasible, and wv instcad awvarde(d I C its (osIs of

hid prepiaration and(1 of filing ;1(I pursuling the jot 4('s ilhlid ig reasollnable
at iorl(ivlys' fees.

1RC, ;s (lirectecI by OurI decision, submitted its claim fo'r costs to tile agencyl',
supported by an itemnizd(1 accounting of the claimed costs of IRC's employees aus
vell as those for its attorney, The parties were unable to reach anl nagreement

concerning thle amiount IRC is entitled to be reimbursed for its costs, and IRC has
Ir(juCStC(l that wve determine the anllouint of its entitlel-lment pursuant to thle thell-
apJ)licaI)le provislons of our Bid Protest Regulations, 4t C.P.R. § 21.6(Q)(2) (1995),

For thle costs incurred by its employees, IRC listed the services performed, dates of
performance, how's performed, and hourly rate for each employment position11, IC
claimed that Its employees Incurred costs of $5,367 for 47 hours of bid preparation
and incurred costs of $3,707.50 for 32 hours of pursuing its protest. The Air Force
objects to the reilniursement of any of IwD' s costs claimed for its employees,
because, despite the Air Force's requiest, IUC (d1(i not provide any information to
estaablish that its emp)loyees' claimedl hourly rates reflect actual rates of
coinmp e nsatlion,

A protester seeking to recover the cost of pursuing its protest. mutst sul)mit
sufficient evidence to support its monetary claim. \1cNeil Tcehs.. Inc.-Cflim for
(Csts, B-25DI909.3, Apr. 20, 1995, 95-1 CPD 'g 207 at 5. Tlhe amount claimied may he
recovered to the extent that it is adequately documented andI shown to be
reasonable. Wd. Although we recognize thwat tlie requirement for documentation
may sometimes entail certain difficultics, we (lo not consider it unreasonllele to
require a protester to docuiment in some manner tile amount and purloses of its
employees' claimed efforts and to establish that the cliimed hourly rates reflect the
emnployees' actual rates of compensation plus reasonable overhea(I and( fringe
benefits. WL.S;. Sn)ntsswood & Sons. lnC.-Clainm for C ,osts G9 Comp. Gen. 622, 623
(1990), 90-2 CPD ¶ 50 at 3.

Here, despite the agency's request, the (locunmentation submitted by IRC (does not
(elmonstrate how IRC's hourly rates were calculate(d or that tile claimed rates
reflect actual rates of compensation. Rather, thle record reflects that for one of the
employces, namely JRC's president, andl chief engineer, the claimed rate represents a
"1market rate" as a professional consulting engineer, vlwhich presumably includes
profit as am element. Moreover, given the high hourly rates claimsed for the
remaining employment positions ($65 to $85 per hour), it appears likely that the

'Tile Air Force di(d not suspen(l perforniance of the contract because lRC's protest
waus not filed at our Office within 10 calendar days of award.
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of her' clainlie(I rIQaS r10 r('J)res('Iit "11iWI I'ates" Ila:'t 11mY %%(]lI iilhid(l 1)3*0111 aS an

A protester mlly not rc(OverI proit Onil its ownil Clloyev's tlill' in filing and pursuling
its prolest or preparing its lid, an(d therefore cdain(l iates must 1)0 based upon
;actuall rates of comp j)ensation, plhs reasonable overhead and fringe benefits, and not
muaket rates, gee .Ilohu PeenDles-Claim for Costs, 70 ComIp. Gen. 661, 663 (1991),
91-2 CPD ¶ 125 alt 3, Since the protester tins not. prOV(lC(I evidence, either to our
Office or the Air Piorce, to show how the hourly rates claimed for each of IRC's
eml)loyees were cialcthlate(1 and how the rates relate to the employees' uctual rates
of compensation plus reasonable overhead anid fringe benefits, but not profit, the
costs IRC claims its employees incurred for l)id preparation aid pursuing the
protest cannot be recovered.2 W'.S. 8ntswvood & SnmL,, lnC.-Claim for Costs, Sunra,
69 Comnp. GCn. at 624, 90-2 CPD ¶ 50 at 1.

IRC also requests reimbursement, of $4,4(i6.07 for fees and costs it claims Iere
incurred by its attorney in filing ain(d pursuing the protest.

The Air Force (toes not object to $1,512.9] of the attorneys' fees and costs IRC
claims it incurred prior to November 1, 19941, which was the dlate on which the
Air Force offered to nettle the protest by reimbursing IRC its bid preparation and
protest costs. i-lovever, the Air Force argues that. it should not have to reimburse
IRC the remaining $2,923.13 of attorneys' fees an(l costs the protester claims it
incurred after the (late of the settlement offer because IRC J vas aware at the time of
the settlement offer tiatl no corrective action was feasible-the contract had been
fully performed-and that it could receive no relief other than reimbursement of the
types of costs offere(d by tile Air Force.

Where, as here, our Office determined that the award of a contract (lid not comply
vith a statute or regulation, the Competition in Contracting Act of 1984 (CICA),

31 U.S.C. § 3554(c)(1)(A) (1988), providled, at the timlel of our decisilon Oil this
protest, that our Office "'hai declare an appropriate interestedl party to be entitle(l
to the costs of filing and pursuing its protest, including reasonable attorneys' fees."
(Emphasis supplied.) Given the discretion thus vested In our Office, we may, in
appropriate circumstances, (lisallow claimed protest costs, even wvihere they were
incurred by the protester. ScP Sterling Feed. Svs.. Inc. v. Goldin, 16 F.3d 1177, 1182,
1 186-1187 (Fed. Cir. 1991) (CICA is a permissive fec-shifting statute which allows
the ad(Iministtive fortili deciding protests the (liscretion to allowv or disallow,

'While IRC complains that the Air Force should have had its claimed rates audited
by the Defense Contract Audit Agency, we agree with the Air Force that. it was not
obligated to conduct sueht an audit and that it was the lprotester's obligation) to
explain and substantiate its claimed rates, as re(lueste(l by the Air Force.
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witete alJ)JpO)p)tit ', clillel pro!est ('ouss). In (decidlilng whether to rlQcoIi1ll t hat
p))1o0sI costs he reilbursed, we, consisleti. with he allp)J)roaCh of' (he Cowil of
Appeals for (he Federal Circuit, will blance "tlie compeJ)(tllg policies of encouraging
litigation of procurement connicts" ail(d controlling "litigation costs." Id. at 1187t
For example, we will recomtmenl fltint protesters recover costs attributable to hours
spent in pursuit of a protest, only if those costs were reasonil)ly necessary to lile
protest effort. Se .JAFIT Enters.. Ine.-Claim for Costs, B-26632 .2; B266327.2,
Alar, 31, 1997, 97-1 CPD ¶ 125 at 2-1; Fritz Cos., Ine.-Claimi for Costs, B-246736.7,
Aug. 1, 1991, 94-2 CPD ¶ 5S at. 4 (claims for protest costs disallowed to the extent.
the hours were deellmel excessive).

On balance, ve agree with the Air Force that the attorneys' fees and costs incurred
by IRC after tile Air Force's settlement offer were essentially unnecessary and
should not be reimbursed. W\'hen it realized that URC's protest may have melit, the
Air Force made a good faith offer to settle this protest. by reimbursing IJC's costs..3
This was the only possible relief available to the protester, inasmuch as the contract.
had been fully performed when the settlement. offer was made. GRC rejected the
offer and requeste(d a decision on the merits by this Office, notwithstanding its
knowledge that this was the maximuim relief that our Office could provi(le in issuing
a decision. Under such circumstances, while the protester vas entitled to request
and receive a decision on the merits, ve do not believe the public should pay for
IITC's intransigence in faiiling to settle a protest that could yiel(l it no other relief
than the offered reimbursement of costs. 4

In conclusion, wve find that. IRJ is entitled to reimbursement of the $1,512.94 in
attorneys' fees and costs it inculrre(l in filing and pursuing its protest prior to the
(late of the Air Force's November 1, 1994, settlement offer..

Comptroller General
of the United States

3fhis offer exceeded the amount wve recommend be reimbursed in this decision.

'WVe note that a contrary view would provide little incentive for agencies to
reasonably settle protests of fully performed contracts. See generally Tidewater
Marine lIlc.-Rtcpiest for Costs, B-270609.3, Aug. 21, 1996, 96-2 CPD ¶ 81 at 4-6.

5 Regarding the Air Force's question as to whiether, in making payment, the Air Force
should honor the assignment by IRC of its claim to its attorney, we direct the Air
Force's attention to the provisions of the Assignment of Claims Act, 31 U.S.C.
§ 3727 (1994).
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